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NOTES: CRIMINAL JUSTICE IN TEXAS. 

qualifications and fitness. Defendants in capital cases are allowed ten per- 
emptory challenges and no more; where there are more than one defendant 
to be tried on the same indictment, then all together, without reference to 
their number, are allowed twenty challenges. In all other criminal trials 
the defendant is allowed three peremptory challenges. The ruling of the 
court allowing or refusing any challenge of a special juror or in admitting 
or excluding evidence in their behalf shall not be a subject for exceptions 
and shall be final and not reviewable. 

It is to be earnestly hoped that a remedy may be found for the intoler- 
able delays in the selection of juries — delays that have come to be a regular 
feature of every important criminal trial. Nothing is contributing more to 
the difficulty of obtaining the best men in the community for jury service 
and few things are doing more to excite popular disgust with our methods 
of criminal procedure. 

Criminal Justice in Texas. President Hatton W. Summers, in a recent 
address before the District and County Attorneys' Association of Texas, en- 
tered a vigorous protest against whai he called the "ever increasing tendency 
of legislation and judicial construction, whioh, under the guise of protecting 
individual liberty, is rendering more and more difficult and uncertain the 
conviction of the criminal, and which is more and more neglecting the rights 
of our decent, law-abiding citizenship, and the government's duty to protect 
them against the vicious." A great many good people, he went on to say, 
are coming to the conclusion that the criminal is the only one whose rights 
the law is bound to respect. We have manacled our judicial system with fine- 
spun technicalities, he says, until it is almost impossible to punish a criminal 
who has the means with which to command the services of able and resource- 
ful counsel. Mr. Summers shows from the report of the attorney-general 
of the state that there were in the years 1903-04, 12,044 indictments in 
Texas for felony, of which 5,060 were dismissed and 4,654 tried. Of the 
iatter, 1,475 were acquitted and 3,179 convicted. Of those convicted 381 took 
appeals, 156 of which, or about 51 per cent, resulted in reversals, many of 
the decisions being rendered by a divided court. Referring to the fact which 
President Taft has so often dwelt upon, that under present methods, the 
wealthy defendant enjoys a marked advantage over the poor man, he said, 
"upon the brutal negro rapist and the poor, friendless white man the keen 
sword of the law falls with quick vengeance — but mark the change when 
some rich defendant comes marching boldly into the courtroom, surrounded 
by his coterie of lawyers, and throws down the challenge to the constituted 
authorities, and defies the powers of the state to punish him. It is pitiable 
to behold the glaring weakness of our law revealed by such conditions." "I 
ask those who take exception to what I have said to point to a half dozen 
men in the whole history of Texas, who were able to employ the best legal 
talent in the state to defend them, who were punished adequately, if at all, 
tor high crimes, though there have been hundreds of them who deserved the 
gallows. The truth is, I do not recall a single one. Yet we boast of the 
impartiality of our laws, and speak eloquently of the equality of our citizens 
before them." Continuing, he pointed out an evident truth that "we have labored 
under an egotistical delusion with regard to our institutions and had a false pride 
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NOTES: CRIMINAL JUSTICE IN MISSISSIPPI. 

in them long enough." "It is time," he said, "that we should open our eyes 
to the real situation, and, like men, begin its correction. This over-solicitude 
about protecting men charged with assassination and under-solicitude about 
protecting the citizen from assassination has gone to seed in this country; 
not only in the higher crimes, but from murder down to disturbing the 
peace, the vice permeates the whole system, and worse than all, is rooted 
in the sentiments of the people." 

It is refreshing to read an address so full of reason and common sense. 
Mr. Summers' criticisms are not the vaporings of a theorist, but the honest 
truths of a frank and candid practicing lawyer, who knows whereof he speaks. 
The more such protests from the leaders of the bar the better. They indicate 
an awakening sentiment in the legal profession which augurs well for the 
future. 

Criminal Justice in Mississippi. In a recent address before the Bar 
Association of Mississippi, Justice Robert Mayes, of the Supreme Court of 
that State, took occasion to call attention to some of the "absurdities to 
which the courts have been driven in order to effectuate certain constitu- 
tional requirements in the methods of criminal procedure, and which only 
serve to defeat and not to promote the ends of justice." Addressing him- 
self to the desirability of abolishing an antiquated practice which insists upon 
the employment of useless and meaningless verbiage in the preparation of 
legal documents, he asks why an indictment which charges the defendant 
with murder is not sufficient without the unnecessary assertion that the crime 
was wilfully, maliciously, unlawfully, and felonously done. What possible 
prejudice, he said, can the accused suffer from an omission from the indict- 
ment of such verbiage as "malice forethought," "wilful and felonious," 
"unlawfully," etc., if the indictment charges that the offense was murder? 
"The design of the criminal law," he went on to say, "is to protect society 
from those who set at defiance its rules of good conduct, but by strict ad- 
herence to many of its useless shambles the purpose of the criminal law has 
been subverted and the violator of the law, and not society, receives the 
greatest protection." Justice Mayes then pointed out that what he calls 
"these worse than useless shields that are thrown around the criminal and 
so sacredly retained," never had any place in American jurisprudence and 
that their only effect is to clog the wheels of justice. 

Some of the instances of reversals for technical errors by the supreme 
court of Mississippi which he cited are so grotesque and subversive of justice 
that it is no wonder that they tend to impair confidence in the courts, and 
to inspire popular contempt for judges who are guilty of such quibbling. 
In one case cited by Justice Mayes (Riggs vs. the State, 26 Miss.), the 
decision of the trial court was reversed for the omission of the word "there" 
from the indictment. In another case a new trial was granted because the 
word "maliciously" was omitted from the indictment, although it charged 
that the offense was committed "wilfully and feloniously." In another case 
(Cook vs. State, 72 Miss.), there was a reversal of the omission of the 
word "did" from an indictment which charged the accused with killing and 
murdering one John Brian. In still another case (Taylor vs. State, decided 
in 1896), a new trial was granted because of the use of the word "and" 
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